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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION
JAMES STRACKA, §
§
Plaintiff §
§ CIVIL ACTION
V. § NO. H-04-2450
§
INTERNATIONAL BUSINESS §
MACHINES CORPORATION, §
§
Defendant §

STRACKA'’S RESPONSE TO IBM’S
“SUPPLEMENTAL MOTION TO DISMISS”

In the wake of two denials of its motion to dismiss and motion for
reconsideration, IBM yet again seeks the same relief from this Court in another motion
for reconsideration, thinly guised as a “Supplement to Defendant’s Motion to Dismiss
Plaintiff’s Original Petition.” IBM’s current filing ignores and thus violates both the
Federal Rules of Evidence and the Federal Rules of Civil Procedure: it seeks to avoid the
stringent procedural standards governing motions for reconsideration, and it does so on
the basis of an unauthenticated hearsay, conclusory, and clearly preliminary document.
IBM’s “supplement” should be rejected and its request for reconsideration of an already
twice-denied motion to dismiss should once again be denied.

I.
Disregard of Federal Procedural Rules Governing Reconsideration

Rule 60(b) of the Federal Rules of Civil Procedure is the applicable standard for

evaluating IBM’s “supplement.” See Global Marine Shipping (No. 10) Ltd. v. Finning
Int’] Inc., at *1 (E.D. La. Oct. 4, 2002) (evaluating “Plaintiff’s Motion to Recall and

Vacate Orders of Dismissal” as a motion to reconsider; “[i]n essence, the motion as
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denominated is in actuality a motion to reconsider”’); Norman Manuel Guevera Valle v.

Chios Venture Shipping, 1999 WL 155942, *2 (E.D. La. Mar. 17, 1999) (evaluating
motion for rehearing based on “new evidence” as a Rule 60(b)(2) motion, even though
the movant did not cite the rule). The Federal Rules of Civil Procedure do not recognize a

“motion for reconsideration” as such. Lavespere v. Niagara Mach, & Took Works, Inc.,

910 F.2d 167, 173 (5th Cir. 1990) (abrogated on other grounds). However, the Fifth
Circuit has held that a motion to reconsider a dispositive pretrial motion is analogous to a
motion to “alter or amend the judgment” under Federal Rule of Civil Procedure 59(e) or a
motion for “relief from judgment” under Rule 60(b). id. A motion for reconsideration is
considered a Rule 59(e) motion if it is served within ten days of the rendition of judgment
and a Rule 60(b) motion if it is served more than ten days after the court’s ruling. See id.
In this case, IBM’s motion was filed nearly fifty days after this Court denied IBM’s prior
motion for reconsideration.

Rule 60(b) imposes more exacting substantive requirements on a motion for
reconsideration than does Rule 59(¢). See id. Under Rule 60(b), the court will grant relief
from a judgment or order only upon a showing of one of the following reasons:

(1) mistake, inadvertence, surprise, or excusable neglect;
(2) newly discovered evidence which by due diligence
could not have been discovered in time to move for a new
trial under Rule 59(b); (3) fraud (whether heretofore
denominated intrinsic or extrinsic), misrepresentation, or
other misconduct of an adverse party; (4) the judgment is

void; (5) the judgment has been satisfied, released, or
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discharged, or a prior judgment upon which it is based has

been reversed or otherwise vacated, or it is no longer

equitable that the judgment should have prospective

application; or (6) any other reason justifying relief from

the operation of the judgment.
Fed.R.Civ.P. 60(b). “Weighing against the grant of a 60(b) motion is the desirability of
finality in judgments. This is particularly true where the reopening of a judgment could
unfairly prejudice the opposing party. But even without such prejudice, the desirability of
orderliness and predictability in the judicial process speaks for caution in the reopening

of judgments.” Zermeno v. McDonnelly Douglas Corp., 2004 WL 1146192, *3 (S.D.

Tex. May 10, 2004) (quoting Swift Chemical Co. v. Usamex Fertilizers, 490 F. Supp.

1343, 1350 (E.D. La. 1980)).
The movant bears the burden of establishing at least one of the Rule 60(b)

provisions. Resolution Trust Corp. v. Holmes, 846 F. Supp. 1310, 1314 (S.D. Tex. 1994).

IBM has made no showing as to why any of the Rule 60(b) factors would be applicable in
this case. The only provision that IBM’s motion might arguably fall under is Rule
60(b)(2), yet its proffered “new evidence” falls far short of the Rule 60(b)(2) standard.’
The “new evidence” that it relies on is an unauthenticated letter that is nothing more than

uncorroborated, unsubstantiated hearsay. Moreover, Stracka has not had an opportunity

! Relief under the Rule 60(b)(6) “catch-all” provision is available “only if extraordinary circumstances are
present.” Hess v. Cockrell, 281 F.3d 212, 216 (5”‘ Cir. 2002) (quoting Batts v. TowMotor Forklift Co., 66
F.3d 743m 747 (5™ Cir. 1995), cert. denied, 517 U.S. 1221 (1996)); see also Liljebert v. Health Servs.
Acquisition Corp., 486 U.S. 847, 863 n. 11 (1988) (“a party may not avail himself of the broad ‘any other
reason’ clause of 60(b)’ if his motion is based on grounds specified in [another clause]”) (quoting
Koapprott v. U.S., 335 U.S. 601, 613 (1949)).
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to cross-examine the U.S. Attorney who authored the letter or to examine the
documentary evidence pertinent to the conclusory statements made in that letter.
Even assuming arguendo that the newly discovered evidence were admissible and

credible, IBM’s motion nevertheless “is insufficient as a matter of law to merit the

‘extraordinary’ remedy” it seeks. Goldstein v. MCI Worldcom. 340 F.3d 238, 258 (5lh
Cir. 2003). To succeed on a motion for relief from judgment based on newly discovered
evidence, a movant must demonstrate: (1) that it exercised due diligence in obtaining the
evidence; and (2) that the evidence is material and controlling and clearly would have
produced a different result had it been presented before the judgment. Id. at 257. IBM
admits in its brief that it did not serve subpoenas on the government to obtain information
relating to Stracka’s allegations until “[m]ore recently” than the court denied its motion
to dismiss and motion for reconsideration. (Br. at 3) Such a post-motion attempt to
acquire evidence is hardly indicative of “due diligence.” See Zermeno, 2004 WL
1146192 at *4 (denying a Rule 60(b)(2) motion based on evidence that movants did not
seek to obtain until after briefing on the original motion to dismiss had been completed).
Further, as described infra, IBM cannot meet its “heavy burden to demonstrate to the
district court how this newly discovered evidence is ‘material and controlling and clearly

would have produced a different result if presented before the original judgment.

Goldstein, 340 F.3d at 258-59 (quoting N.H. Ins. Co. v. Martech USA, Inc., 993 F.2d

1195, 1201 (5" Cir. 1993)) (emphasis added by Goldstein).
IBM’s “complete lack of effort regarding the Rule 60(b) standard,” including its

thinly veiled attempt to bypass the Federal Rules of Civil Procedure by designating its
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brief as a “Supplement” to a motion that has now been twice denied, “simply does not cut
it”. Id. at 259. IBM’s motion should be denied.
IL.
Further Discovery of Unsubstantiated Hearsay Evidence

Alternatively, IBM’s motion should be converted into a motion for summary
judgment and Stracka should be given the benefit of the discovery currently in progress.
Attached as evidence to IBM’s “Supplement” to its Rule 12(b)(6) motion to dismiss is a
letter that Stracka has had no opportunity to evaluate through cross-examination,
interviews, or any other form of discovery.

[BM’s motion raises matters outside the pleadings, which the Court has discretion
to either consider or reject when making its Rule 12(b)(6) determination. Should the
Court choose to consider such matters outside the pleadings, Federal Rule of Civil
Procedure 12(b) provides that “the motion shall be treated as one for summary judgment
and disposed of as provided in Rule 56, and all parties shall be given reasonable
opportunity to present all material made pertinent to such a motion by Rule 56.”
Fed.R.Civ.P. 12(b). Thus, if the Court does not exclude the attached letter, IBM’s motion

must be converted to a motion for summary judgment, see In re Dengel, 340 F.3d 300,

312 (5™ Cir. 2003); Burns v. Harris County Bail Bond Bd., 139 F.3d 513, 517 (5™ Cir.
1998), and Stracka should have the opportunity to conduct discovery pursuant to Federal
Rule of Civil Procedure 56. Rule 56(f) permits a district court to continue its
consideration of a motion for summary judgment “if the plaintiff needs additional

bR

discovery to explore ‘facts essential to justify the party’s opposition.”” Owens v,
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Nationwide Mutual Ins. Co., 2003 WL 22364319, *3 (N.D. Tex. Oct. 1, 2003) (quoting

Crawford-El v. Britton, 523 U.S. 574, 600 n. 20 (1998)).

IBM’s unauthorized filing should not be converted to a motion for summary
judgment because, as demonstrated below, the letter attached to IBM’s motion consists of
nothing more than pure, uncorroborated, conclusory hearsay statements not shown to be
based on personal knowledge. It is thus clearly inadequate to support a motion for
summary judgment. However, should the Court choose to admit the unauthenticated
letter as evidence, IBM’s motion to dismiss should be converted into a motion for
summary judgment, and consideration of that motion should be continued pending
discovery pursuant to Rule 56(f).

III.

Preliminary Substantive Response to
“Supplement to Defendant’s Motion to Dismiss Plaintiff>s Original Petition”

As pointed out above, IBM’s “Supplement” to its Motion to Dismiss is
procedurally unauthorized by any applicable rule and is in fact so unusual procedurally
that Stracka’s counsel have been unable to determine with accuracy the deadline imposed
upon them to respond. In an abundance of caution, Stracka’s counsel have determined to
respond preliminarily within ten days, while reserving the right to file a more definitive
response within twenty days. Stracka respectfully requests the Court to consider the
following if IBM’s unauthorized, contrary-to-the-rules filing of November 19, 2004, is
considered by the Court.

1. Smith-Hunter v. Harvey, 95 N.Y.2d 191, 734 N.E.2d 750 (July 6, 2000)

was initially cited by Stracka. That case — thus far at least — is not
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g

precisely on point because of the inability to obtain discovery of any kind
from the U.S. Attorney. Stracka contends that Smith-Hunter — particularly
in the light of the concurring opinion — can be read to support the
proposition that a malicious prosecution case may proceed if he introduces
evidence to support a fact finding that the dismissal was consistent with
his innocence and that the prosecuting authority has abandoned the case.
Stracka has plead and appended documents to his pleadings demonstrating
that fact issues, at least, exist as to the circumstances of the dismissal of
the criminal prosecution.
Contrary to IBM’s implication, Stracka has not conceded the controlling
effect of New York law. Stracka simply argued that unless there is a
demonstrated difference between Texas and New York law, an extensive
debate about which jurisdiction’s laws prevail is not sensible or
productive.
As Stracka previously pointed out (see p. 7 of Plaintiff’s Response to
Defendant’s Motion to Dismiss):
It is true that one aspect of the inquiry relates to

whether the charges against Stracka can be re-prosecuted

but the cases cited above indicate that this is not the

principal test. The law in Texas is that termination of a

criminal prosecution is considered final for purposes of

malicious prosecution if the prosecutor would have to (as in

this case) initiate a new criminal proceeding. Leal v.
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American Nat. Insur. Co., 928 S.W.2d 592, 597 (Tex.App.-

Corpus Christi 1996, writ den.) “(T)he prosecution ends
when the formal proceedings are terminated, not when the
prosecution finally decides that it no longer desires to
pursue the matter” and “(T)he determination contemplated
does not mean the end of the purpose or intention to
prosecute, or a final adjudication of the accused person’s
guilt or innocence, but means rather, the termination of the
particular prosecution, or proceeding, complained of, so
that, if the prosecutor intends to proceed further in his
purpose, he must institute proceedings de novo.” Assuming
arguendo that New York applies, Harvey states that
“dismissal without prejudice qualifies as a final, favorable
termination 1if the dismissal represents ‘the formal
abandonment of the proceedings by the public prosecutor.’”
Texas law appears similar, “abandonment of the
prosecution by the prosecutor or complaining witness is

sufficient.” Rankin v. Saenger, 250 S.W.2d 465, 466-67

(Tex.Civ.App. — El Paso 1952, writ ref’d n.r.e.) quoting

Zello _v. Glover, Tex.Civ.App., 59 S.W.2d 877

(Tex.Civ.App. — Amarillo 1933, no writ). “that by
necessary implication an accused against whom no

indictment has been returned and no continuance of his
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case ordered is exonerated, and restitution made for the
wrong done him as completely as the criminal courts may
voluntarily do it and that the civil courts should not do less
when they are called upon to do so by an action for
malicious prosecution.”

The court in Davis v. San Antonio, 752 S.W.2d 518,

523 (Tex. 1988) said a “termination is favorable if the
prosecution cannot be revived” but does not address the
situation here where a prosecution was dismissed without
prejudice and there is evidence that the prosecution
dismissed the case after receiving detailed evidence of
Plaintiff’s innocence. The court rejected the argument that
malicious prosecution requires a termination on the merits.
“Instead, the essential question seems to be whether the
proceedings have terminated in favor of the accused.” Id.
Further, Davis cites the Restatement (Second) of Torts,
Sec. 659 (1977) that criminal proceedings are terminated in
favor of the accused by the formal abandonment of the
proceedings by the public prosecutor.
3. Ex. B to IBM’s filing of Nov. 19, 2004 (Mr. Lawler’s letter of November
15, 2004) is both conclusory and purest hearsay, not shown to be based on

personal knowledge, and totally inconsistent with the Federal Rules of
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Civil Procedure, the Federal Rules of Evidence, and Stracka’s right to due
process.

Mr. Lawler’s letter does not purport, and has not been shown, to be
based on personal knowledge, and thus its consideration as a basis for
judicial determination of Stracka’s rights is inconsistent with Rule 602 of
the Federal Rules of Evidence. Mr. Lawler’s letter is not a public record or
report falling within the purview of Rule 803(8), Federal Rules of
Evidence. Nor can IBM plausibly argue that Mr. Lawler’s letter is a:

“...report (or) statement...of public offices or agencies,

setting forth (A) the activities of the office or agency...”

Rule 803(f), Federal Rules of Evidence.

The language of the rule demonstrates why Mr. Lawler’s letter should be
given no effect in determining the substantive rights of the parties, because
the letter very carefully avoids giving any detail whatsoever concerning
who, how, when, or in whét manner the U.S. Attorney or FBI are engaged
in any kind of “ongoing” criminal investigation. If in fact there were an
ongoing criminal investigation, there would necessarily be some existing,
tangible discoverable evidence of such an investigation which could be
produced — at least for your Honor’s in camera inspection. Stracka has
pleaded and sincerely believes that the government has abandoned its
prosecution. Before the Court should even consider accepting a

conclusory, hearsay statement not made under oath, as offered here by

-10 -
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IBM, Stracka should be allowed some discovery to establish the fact of the
abandonment.

Alternative Request for Continuance

IBM’s “Supplement” to its motion to dismiss should be rejected outright for the
reasons stated above. It fails to comply with either the Federal Rules of Civil Procedure
or the Federal Rules of Evidence. It is clear from what was submitted previously that the
prosecution originally brought against Stracka has been dismissed. Even if another action
were to be brought, it would have to be brought as a new proceeding. As the cases cited
above and in Stracka’s earlier filings make clear, this is more than sufficient to establish
the finality required for an action for malicious prosecution. There is, moreover, no
evidence that any further prosecution is planned. An investigation is not a criminal
prosecution.

Alternatively, Stracka respectfully requests the Court to take the following action
with reference to the Lawler letter and any IBM motion or request based thereon:

1. Except for the resolution of discovery disputes, Stracka requests the Court
to give no substantive credence to the Lawler letter unless and until it is
demonstrated that Mr. Lawler has personal knowledge of the matters
stated in that letter and Stracka is given reasonable opportunity to explore
the factual underpinning (if any) of the Lawler statements about an
“ongoing investigation” by examining non-privileged evidence (if any

exists) relating to such an alleged “investigation”.

IS

Since receipt of IBM’s filing of 11/19/04, counsel for Stracka has received

the attached letter from IBM counsel indicating that it intends to proceed

-11-
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with efforts to obtain discovery. Stracka would respectfully request the

Court to take no action in response to IBM’s filing of November 19, 2004

until a determination is made as to whether discovery of U.S. Attorney and

FBI records and witnesses will be permitted.

Finally, even if it should develop that there is an “ongoing investigation”, that

investigation cannot proceed forever. Stracka is innocent. His innocence will, he

respectfully asserts, be eventually established. Even if some relief — such as a temporary

abatement — were appropriate, dismissal is not an appropriate remedy under the

circumstances of this case.
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